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271 NLRB No. 163 D--2063
Clevelend, OH
UNITED STATES CF AMERICA

EEFCRE THE NATICNAL LABOR RELATICNS BCARD

FIRST UNION MANAGEMENT, INC.

and Case 8--CA--1€773
-INTERNATICNAL UNION OF OPERATING
ENGINEERS, LCCAL 589, 589A, 58SB, AND
585C, AFL-%CIO
DECISICN AND ORDER

Upon & charge filed by the Union 27 May 1983, the General Counsel of the
Nationel Labor Relations Boerd issued a cormplzint 7 July 1983 ageinst the
Corpany, the Respondent, alleging that it has violated Section 8(a)(5) ard (1)
of the National Lebor Relations Act.

The complezint alleges that on 11 May 19&3, following @ Board election in
Csse &--RC--12&1C, the Union was certified as the exclusive collective-
bargeining representative of the Corrany's erployees in the unit found appro-
prizte. (Cfficizl potice is takep of the ''record'' in the representation

proceeding as defined in the Board's Rules 2nd Regulstions, Secs. 102.6& end

102.69(g), amended Sert. S, 1981, 46 Fed.Reg. 45922 (1981); Frontier Hotel,

265 NLRE 343 (1682).) The complaint further alleges that since 23 Mgy 1983 the
Corpany has refused to bargain with the Union. Op 2& July 1983 and 9 April
1984 the Company filed an answer ond 2p amended apswer 1 edwitting in part end

denying in part the ellegations in the cowplaint.

The Company's swended erswer was acccempenied by a Motion for lesve to Awend
Answer . The Board in its Notice to Show Cause ackrowledged receipt of the
amended enswer without expressly ruling or the rmotior, which is hereby
granted.

271 NLRB No. 1€3
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D--2063

1963 the Poard denied the Corpany's request for review except that it permit-
ted one of the four individuals to cast a challenged bszllet in the election.
The telly of bellots of the election shows that, of approximately 13 eligible
voters, 7 cast vslid ballots for and 5 agsinst the Unicn; there was 1 chal-
lenged ballot, which was not sufficient to affect the results of the election.
Therezfter, the Company filed objectiors to the election, which the Regional
Lirector overruled in his Supplementsl Decision ard Certification of Represen-
-tétive that issued 11 May 19&¢3. The Cowpapny subsequently filed 2 request for
review of the supplemental decision, which the Boerd deried 1 July 198&3.

By letter dated 16 May 1983 the Uniop requested that the Cowpany recog-
pize and enter into bargaining negotiations with it es the certified bergain-
ing representative and furpish it with certain irformatior concerning classi-
fications, seniority, and other terms ard conditions of ewmployment of the unit
erployees. The Company's ewended znswer shows that it refused the Union's
requests on the grourds that the certificstion is ipvelid.

It is well settled that in the sbsence of pewly discovered and previously
unavailable evidence or speciegl circurstances, @ respondent in & proceeding
alleging 2 violstion of Section 8(2)(5) is pct entitled to relitigaste issues

that were or could have been litigated ir a prior representation proceeding.

See Pittsburgh Glsss Co. v. NIRB, 313 U.&. 146, 162 (1941); Secs. 102.67(f)

and 102.69(c) of the Board's Rules and Regulations.

All issves raised by the Corpany were or cculd have been litigated ip the
prior representation proceeding. The Corpany does pnot offer to adduce at a
hezring any newly discovered snd previously unavailsble evidence, ncr does it
allege any special circumstences that would require the Roard to reexawine the
decision made ip the representation proceeding. We therefore find that the

Corpany hes not raised zny issue that is properly litigable ir this unfair



- 19y ay3
. }d (8)6 u0OL3ID9g 13pun dArje3juasaidax 3A[LSN[IX3 3Y3 3q 03 33nULIU0D uotrun Yy
*307 2yl uar paurjap s2 siosrtazadns puae spiend ‘saakordms
[euorssajoxd [[2 pue ‘so9ko[dwd [eD0r13[0 901JJO [[E 3AIpn]oxd ‘oryp

fpuzTaA3[) Ur SITIILDe] 9nU3Ay [[3M9D0y [)9 pue aienp3 dIriqng GG

s11 3e 13kordayg syl £q padordws siajured pue sdrueydaw aduguajdrew
‘sasfordws asdoueusjurea 3urpring ‘sivaardus 3Jurjeasado asari-yroy [Iv

:3tan aj3eridoadde Buimor
-107 9yl ar sa3a4do7dme 3yl Jo aarlejuasaadaz 3ururedieq-9AIIOS[[OD 3yl se ¢36[

Aey [[ p2rjr3iad sem worun 243 ‘ggs] [rady g pIoy uor3oafa a2yl 3urmof[og

4013251J1313) aYyy 'y
§90130e1g ioqe] itejun padel[vV ‘Il
£30¢y 243 Jo (G)g uoridag jo 3urueam 3yl 4rylIM uorjezruzdio
10qe] e SI Uorun 3Yyj eyl pue 3oy Yl jo (/) pue (9)7 udr3ld’ag jo 3aruesam ayj
Ury3itm 9d12am0d ar padedus 194o1dme ue st Auedwo) 2yl Jeyl puly a3M °I012MuOD
93e3si1a3ur ar padedud A[3d21rIp ssaursngq 134jo pue UOIIBIS UOISIAI[I3 & WOJ
PRATI3P 3NUIAIL SIPN[IAI YIIYm )0)°N0GS JO $530X3 Ul SINUIAII SS013 SIAIIDAI
pue ‘oryp ‘pueloal[) ‘anudAy [[IMYD0§ [)9 PUB 2i1enD3 JI[qng GG 3B PIIEO0] SIII
—I[ro2) ‘erfe a23ur ‘f30Ipn[our ‘o3e3s3d [eal [2IDI124WOO SI9WOISND SII 10§ Jarl
-3eupm JO ssaursnq 9yl ar padedus s1 ‘uorierodiod aaemelag e ‘Auedmo)y ayy
aorjorpsranpy g
1oeg jo s3arpurg
3uTMO[ [0 9yl sayaa pigog 3yl ‘pirodalx I1rjuad Iyl ug
- jaam
-3pnr Kiemamng 10J uorjol 943 juead am Aj3urpirodoy - durpadsoad aoriyoead ioqet

£€90¢--a



D--2063

B. Refusel tc Pargeir

Since 16 May 1983 the Union has recuested the Compeny to bargain and
furnish relevant information for bargeining, erd since 23 May 1983 the Corpany
has refused. We find that this refussl constitutes an unlawful refusszl to
‘bargain ip violation of Section &(s)(5) and (1) of the Act.

Conclusions of Law

By refusing on and after 23 May 19&3 to bargsin with the Uniopn as the
éxclusive collective-bargeining representative of erployees in the appropriate
unit, the Compary hss engaged in unfair labor practices affecting cormerce
within the reaning of Sectiop 8(a)(5) and (1) and Section 2(6) and (7) of the
Act.

Remedy

Having found that the Respondent has violated Section 8(a)(5) and (1) of
the Act, we shall crder it te cease end desist, to bargain on recuest with the
Union and, if en understanding is reached, tc embody the understending in 2
signed agreement, as well as to provide the Union, on reauest, inforrmetion
necessary for collective bargaining.

To ensure thet the ewrployees are accorded the services of their selected
bargainirg agent for the period provided by law, we shall construe the initiel
period of the certification as beginning the date the Respondernt begins to

bargain in good faith with the Union. Mar-Jac Poultry Co., 136 NLRE 7&5

(1662); Larer Hotel, 140 NLRB 22€, 229 (1962), enfd. 32& F.2d €CC (5th Cir.

1664), cert. denied 379 U.S. 8§17 (1964); Burmett Construction Co., 14S NLRE

1416, 1421 (1964), enfd. 350 F.2d 57 (1Cth Cir. 1965).
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D--2063
rized representative, shall be posted by the Resporndent imwediately upon re-
ceipt and weinteired for 60 consecutive days in corspicvous places including
all places where notices to employees sre custowarily posted. Reasonable steps
shall be tzken by the Respondent to ensure that the notices are not 2ltered,
defaced, or covered by any other waterisl.

(c) Notify the Regional Director in writipng within 20 days fron the date

of this Order what steps the Respondent has taken to comply.

Dated, Washington, D.C. 15 August 1984
Donsald L. Dotson, Chairwan
Don A. Zimwerwan, Member
Rcbert P. Bunter, Member

(SEAL) NATIONAL LABCR RELATIONS BCARD
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